


A 
fez 


Central Law Jogsnal. 


ESTABLISHED JANUARY, 1874. 








Vol. 73 ST. LOUIS, AUGUST 4, rgtt. 

















American Advocacy 


—BY— 


ALEXANDER H. ROBBINS. 


EDITOR OF THE CENTRAL LAW JOURNAL. 





The object of the advocate is to reach the highest emi- 
nence of his profession. ‘The qualities that go to 
make up his suecess cannot be learned from ordinary 
law text books; they come to him who flirts with human 
nature, who communes with the great exemplars of 
the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 


THE WORK TREATS IN PART OF: 


PREPARATION FOR TRIAL. COMPENSATION AND ADVERTISING. 
OPENING PLAINTIFF’S CASE. LEGAL ETHICS. 
OPENING DEFENDANT’S CASE. 

NDUCT OF : 
ceaneeaceadel in aaah CONDUCT OF A DEFENSE IN A CRIM 
CROSS-EXAMINATION. INAL TRIAL. 

RE-EXAMINATION. » J CLASSES OF WITNESSES. 

SUMMING UP DEFENDANT'S CASE. Thee ales Gee 

THE REPLY. 

CONDUCT OF A CRIMINAL PRoSEcU. 8RIEFS, ARGUMENTS AND METHODS 
TION. OF SPEAKING. 





AMERICAN ADVOCACY is in one volume, 8vo., contains 311 
pages. Price, bound in Cloth, $2.00, or in Law Sheep, $2.50. 


Sent prepaid on receipt of amount. 


PUBLISHED AND FOR SALE BY 


Central Law Journal Company, 
420 MARKET STREET, - = - - < _ ST. LOUIS, MO. 














CENTRAL LAW JOURNAL. 

















SPECIAL BARGAINS IN SECOND-HAND 
LAW BOOKS 


For Sale by 


PIPES-REED BOOK COMPANY, 


No. 107 West 8th St. Kansas City, Mo. 


All books delivered, charges prepaid, at prices quoted. 
Quotations are for cash only. 





Digests, Encyclopedias and Reports. 


American Criminal Reports, Vols. 1 to 16, extra fine condition.................. $ 65.00 


American Decisions, 100 Vols. 


American Reports, 60 Vols. NN I Is ko a cieth ee dick We Sa mes Raed ees 245.00 
Rapalje’s Digest, 3 Vols. 
ST TU, 1. Sa GG, GO CR 5 ino nas hs hic bias Sa secdeesincasceds 85.00 
Bankruptcy Reports, 1 to 25, and Digest, good as new...........ccccccccccccecs 90.00 
California Reports, 1 to 159, complete to date, good condition.................05. 200.00 
Ee TE TTT CULT Tee Tee eee 225.00 
Colorado Reports, 1 to 6, complete to Pacific Reporter, good as new............. 15.00 
Cyclopedia of Law and Procedure (CYC), 1 to 37 and 1911 Annotations, fine con- 
ee re ee ee ee ee ee 215.00 
Conn. Reports, Kirby, Root & Day, 8 Vols. and Conn. 1 to 52, good as new........ 35.00 
ee a ae D8, Meee TC TTT CTT CECT CET COTO CT CT Tee 35.00 
Federal Reporter, 1 to 184, regular edition, extra fine condition................. ~ 885.00 
es a, OR eee, Te Wg no koa one hee rce eed Cds eked nde weenewrens 130.00 


Lawyers’ Reports Annotated, first series, | to 70, tine condition....Price on Application 


Missouri Reports, 1 to 23 ) 7 
I ONIN Gis. Gre 6 wic ob Siewe eee R REE eed oem 465.00 

Missouri Appeals, 1 to 151 

Missouri Digest, Pattison, 9 Vols., fine condition. .........ccccccccccccescevcces 40.00 

Nebraska Reports, 1 to 8, fine CONdItION. .........ccccrccrccscreccccscrnccsccens 12.50 

Northwestern Reporter, 129 Vols., regular edition, first-class condition............ 250.00 

Street Railway Reports, 1 to 4, ZoOd AS NEW... ....ceccccccrrccresecassnvecseres 10.00 





Write us for price on any book, or set of books, that is not listed, as this list in- 
oludes only a very small pert of our stock. We buy, sell, or exchange any set of Re- 
parts, Reporters, Digests, Encyclopedias, or Text Books. Write us for proposition be- 
fere buying, selling, or trading. ° 














QaJvtina 











ain dei te 


Vol. 73 





REAL 
CENTRAL LAW JOURNAL. senate J 








Central Law Journal. 


ST. LOUIS, MO., AUGUST 4, tort. 











ORDINANCES REGARDING ADVERTISING 
IN STREETS. 


The extent of the police power, as jus- 
tifying ordinances regulating or forbidding 
advertising on vehicles using the streets or 
on billboards fronting thereon, has been the 
subject of discussion in many recent cases. 

The latest important decision treating on 
the question as to vehicles is that of Fifth 
Ave. Coach Co, v. New York, 31 Sup. Ct. 
709, in which the court was unanimous in 
its affirmance of New York Court of Ap- 
peals, sustaining the validity of an ordi- 
nance providing that: “No advertising 
trucks, vans or wagons shall be allowed in 
the streets of the borough of Manhattan,” 
with a proviso that it should not apply to 
ordinary business wagons, with business 
notices thereon, engaged in the usual busi- 
nesses of their owner, “and not used merely 
or mainly for advertising.” 


It appears that the coach company was 
engaged in the business of carrying passen- 
gers and parcels for hire, on certain routes, 
and it leased to the Railway Advertising 
Company the exclusive right and privilege 
of covering certain parts of the exterior of 
its coaches with advertising signs. 

The route of the coach company was in 
congested streets of New York, one or more 
of which were so crowded at certain times 
of the day, that slow moving trucks were 
excluded therefrom a part of each day. 


The findings of fact showed that the ad- 
vertisements that were put upon the coach- 
es of the coach company were of varying 
dimensions and various colors were used 
to produce what the court called a garish 
effect, 

However, it was thought that it could 
not be said the advertisements were a nuis- 
ance; nor was the health, safety or comfort 





of passengers or titespu it 
it was said they “could nd icially 
condemned on esthetic grounds.” 

The question then came down to whether 
the carrying of such advertisements had 
any relation to the use of the streets of the 
city which would make an ordinance forbid- 
ding them a reasonable exercise of the 
power vested in the city council of the bor- 
ough of Manhattan. 

The United States Supreme Court fol- 
lows quite closely the reasoning advanced 
by the New York court and quotes there- 
from as follows: “Fifth avenue is an im- 
portant and much used street. At certain 
times of the day, slow-moving trucks are 
barred therefrom on account of the conges- 
tion in such street. * * * If the plaintiff 
can cover the whole or a large part of the 
exterior of its stages with advertisements 
for hire, delivery wagons engaged by the 
owners in their usual business or regular 
work can rightfully be covered with similar 
advertisements. Cars and vehicles of many 
descriptions, although not engaged exclu- 
sively in advertising, and thus not incum- 
bering the street purely for advertising pur- 
poses, may be used for a similar purpose. 
The extent and detail of such advertise- 
ments when left wholly within the control 
of those contracting therefor would make 
such stages, cars or wagon a parade or 
show for the display of advertisements, 
which would clearly tend to produce con- 
gestion upon the streets upon which they 
are driven or propelled. The exaggerated 
and gaudy display of advertisements by the 
plaintiff is for the express purpose of at- 
tracting and claiming the attention of the 
people upon the streets through which the 
stages are propelled.” 

This reasoning seems like pulling hard 
against a contrary current. 

The streets of a city are for the lawful 
use of the public. For a wagon or coach 
to go along them with as gaudy an adver- 
tisement upon its exterior as it chooses to 
have, apparently is deemed alright, so long 
as it merely relates to the business of its 
owner. Yet such advertising might be 
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thought to have as much tendency to pro- 
duce congestion upon the streets or bring 
about a parade or show for the display of 
advertisements, as where advertisements 
not pertaining to the business of the owner 
of a wagon might be carried thereon. 
There was outside of what was said, 
however, a valil reason. for suppressing 
such advertising in the fact, that a street 
the 
residence and not for its occupation for 


residence, 


is for convenience of business and 


business or lhe only seeming 
exception to this principle is that it may 
be used for transportation as a_ business. 
This exception is not, however, a real ex- 
ception, for transportation is itself but an 
aid to or incident of business done else 
where than in a street. 

The fault, as we perccive it, in the de 
cision is that, when the distinction just 
pointed out is lost sight of, the validity of 
such an ordinance is made to rest entirely 
upon local conditions, and industrious pre 
sentation of reasons must often be made to 
prove its reasonableness. 

If the distinction were recognized, any 
city, whether it might be claimed conges- 
tion of traffic might result or not, could 
declare, that such carrying on of business 
was to be deemed an obstruction in a street, 
or that the purpose of a street was changed. 
Instead of being for use of the public it is 
appropriated for a private purpose. 

The two courts, it is perceived, argue as 
to conditions in particular sections of New 
York, when, as a matter of fact, the ordi- 
nance is general and intended to cover all 
of its streets, and, upon the whole, the rul- 
ing is essentially narrowed, because sup- 
posed to come under the rule, that reason- 
ableness is required for the validity of an 
ordinance, That principle, however, onl 
may be invoked when some private right 
is trenched upon. 

It is seen, however, that neither court 
takes into consideration any supposed es 
thetic consideration in disposing of the case. 


In billboard cases this has been often 
urged, but not, as we are aware of, with 
any success, 





It might, however, be thought to come 
under municipal cognizance in regulating 
te use of streets, even though it might not 
be deemed weighty enough to justify mu-. 
unsightly — bill- 
on streets from their loca- 


nicipal interference with 
1 


woards fronting 
tion on private 

The view of 
as exhibited in 
that 
afety and convenience of the public is not 


property. 

the federal supreme court, 
this case, may be said, we 
think, to be where health, morals, 
affected, advertising by placarding before 
the public is not the subject of municipal 
regulation, however conspicuous and gaudy 
or glaring that advertising may be, or, 
owever, from an esthetic point of view 1 
may offend. 








NOTES OF IMPORTANT DECISIONS 

MUNICIPAL CORPORATIONS—PERMIT TO 
GIVE FIREWORKS DISPLAY GROUND OF 
LIABILITY FOR INJURY TO SPECTATOR. 
The Indiana Appellate Court held, that express 
permit for giving a fireworks display by in- 
experienced handlers of fireworks, presented a 
question of negligence as a question of fact, 
where a spectator suffered injury from a dis- 
charge of a skyrocket. Moore y. City of 
Bloomington, 95 N. E. 374. 

The occasion on which the injury was suf- 
fered was at the close of a Labor Day celebra- 
tion, succeeded by a fireworks display given at 
night by special permission of the city council 
of Bloomington, the plaintiff being a young girl 
spectator, standing near the platform from 
which the fireworks were discharged. 

The court spoke as follows: 
and skyrockets, heavily charged, were used in 
making such display and the persons In charge 
had never had any experience in handling 
fireworks of this character. The discharge of 
fireworks of this kind in a large crowd 
of people is dangerous precautions 
are used and the exercise of such _ pre- 
cautions is the only thing that make it 
reasonably safe. The question as to whether 
or not the fireworks as authorized and conduct- 
ed constituted a nuisance for which the city is 
liable should have been submitted to the jury.” 


“Roman candles 


unless 


ean 


There is some New York authority to sup- 
port this statement, but to us it seems to 


somewhat of a too close supervision 


over affairs that are expected to occur in ordi- 


smack 


nary city life. 
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It does not seem to us that a fireworks dis- 
play depends for its lawfulness upon any par- 
ticular “experience in handling fireworks.” 
When boys are commonly allowed upon Inde- 
pendence Day to discharge “Roman candles 
and skyrockets heavily charged,” it seems to 
us that it might be reasonably assumed that a 
fireworks committee of labor unions could be 
trusted to do the same thing. 


The court’s judicial cognizance seems to us 
opposed, instead of running along with, com- 
mon knowledge, and while in America games 
and sports and exhibtions are not needed to 
draw away the minds of our people from revo- 
lutionary discontent, yet it is salutary that 
patriotic celebration in the customary way 
should not be censored so strictly in a free 
country. 





FRATERNAL INSURANCE—WAIVER OF 
FORFEITURE BY ACCEPTANCE OF AS- 
SESSMENTS.—A_ decision by the Supreme 
Court of Errors of Connecticut, in the case of 
Grand Lodge A. O. U. W. v. Burns, 80 Atl. 157, 
appears somewhat out of line with insurance 
cases on the subject of waiver of forfeiture. 


Nevertheless, the distinction it enforces in 
respect to the duties and authority of subordi- 
nate officers of a fraternal insurance company, 
and of their knowledge and action not being 
binding on the company, has much of reason 
and principle for its support. 

The record shows that one Burns, became 
a member of such company, which came into 
court by bill of interpleader. 

After he joined, its laws were amended so 
as to bar from admission retail dealers in liquor 


‘and to work suspension from membership of 


any member who should thereafter engage in 
such business. 


The court held that this law was operative 
as well against existing members as those af- 
terwards becoming such, because of the mem- 
ber’s agreement to become bound not only by 
existing laws but by those that might be en- 
acted. 


It was thought this law was not unrcason- 
able but tended “to enhance the dignity and 
influence of the order, as well as to diminish 
the risk of mortality.” 

We pass this question, as to which there is 
much opposing decision, on the theory that 
such a clause does not go to the extent here 
held. 

Burns continued the payment of assessments 
for a considerable period after he engaged in 
such business, and it was claimed that, by their 
acceptance, a waiver resulted. 





The court said, in speaking of the recorder 
of the local lodge, who received such assess- 
ments, that his duties were specifically defined. 
“It was no part of his duty to decide when an 
insurance certificate was annulled, nor to as- 
certain from sources or inquiries outside of the 
lodge, when not engaged in the discharge of 
his official duty, in what business the certifi- 
eate holders were engaged, nor is there any 
provision expressly requiring him to record 
the fact or notify the Grand Recorder of the 
fact that a certificate holder was engaged in 
the retail liquor business, however he might 
learn the fact.” 


“The general law,” says the court, “by 
which an officer of the corporation in the trans- 
action of official business may be treated as the 
principal does not apply with the same force 
to the officers of defendant corporation under 
its constitution and laws as it does to officers 
of ordinary corporations.” 


Quoting from Coughlin v. Knights of Colum- 
bus, 77 Conn. 58, 61, 58 Atl. 223, 107 Am. St. 
Rep. 17, it was said: “The peculiar and limit- 
ed purposes of the corporation are executed 
through the agency as well of members as of- 
ficers. Officers and members are alike bound 
by the laws which prescribe and limit their 
duties and powers. * * * The officers of this 
defendant corporation in dealing with Cough- 
lin and other insurance members were all act- 
ing as special agents under special authority, 
the precise limits of which were known to all 
members, and their acts in excess of this au- 
thority cannot operate against the defendant, 
either by waiver or estoppel.” 

Courts in dealing with membership in these 
organizations, have commonly, if not univer- 
sally ruled, that outside of automatic suspen- 
sion, none can occur except a bearing upon 
charges with requisite notice, and yet, incon- 
sistently it seems to us, have held these com- 
panies to the same rigidity in questions of es- 
toppel and waiver to which they hold com- 
panies in the business of insurance for profit. 

The difference lies in the fact, that every 
member of a fraternal insurance company is 
practically a principal violating his own rules, 
and the estoppel ought to be against his say- 
ing that none of his associate principals ob- 
jected. 

Officers in such an organization have virtu- 
ally no executive power. The organization 
through its officers has but two main things 
to accomplish—one is to collect assessments 
and the other to distribute them. Everything 
else is incidental to these two things. Its’ pol- 
icy and the rules for ‘ts enforcement come from 
its legislative assemblies. 
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THE REFORM OF THE LAW AND OF 
THE LAWYER. 


In the several excellent articles which 
have recently been published in the Central 
Law Journal, various reforms in our judi- 
cial procedure have been suggested. All 
the writers have agreed in condemning the 
delays now experienced, and all have 
agreed in condemning the present cost 
of litigation. Some have advocated 
the adoption of a _ system — similar 
to to that prescribed by the Judicature 
Act of England, and the vesting in the 
courts of last resort a wider power and 
ability than they now possess, or rather as- 
sume, of inquiring into the merits of the 
trials in the courts below and of affirming 
the judgments of those courts if, from a 
perusal of the record, it appears that sub- 
stantial justice has been done, and even 
though technical error may have been com- 
mitted. Some have advocated a limitation 
of the right of appeal, and all have advo- 
cated a system of pleading and practice, 
which shall be simple and direct. President 
Taft has himself done much in the direction 
of paving the way to reform by calling at- 
tention to the necessity of competent po- 
lice magistrates and inferior judicial offi- 
cers, to the great cost of litigation and to 
the unwisdom of the present rule, which is 
supposedly directed by the federal consti- 
tution; and which preserves in the courts 
of the United States the old and useless 
distinction between actions at law and suits 
in equity. These suggestions are clear and 
practical. Many of those of the past have 
been socially unintelligent and puerile. They 
have in the main been the suggestions of 
the theorist and of the well-to-do. Among 
them has been one to cut off the right of ap- 
peal from justice courts in actions involving 
small amounts of money, when we all know 
that the fee system has made the term 
justice of the peace a synonym for incom- 
petence and corruption, that the letters “J. 
J.” are popularly known to stand for “judg- 
ment for the plaintiff,” and that the jus- 
tice has catered for business like any trades- 
man, and has been only too prone to favor 





the law or business firm that brought it to 
him. The same is true to a large extent 
of our feed masters in chancery. The rem- 
edy is salaried and competent masters in 
chancery, justices or municipal judges, and 
constables and sheriffs. If there were such 
there would be much less ground for, and 
much fewer arrests, law suits and appeals. 
Salaried sheriffs and marshals and consta- 
bles and police magistrates would mean 
much fewer unjust and unreasonable and 
unnecessary arrests and consequent trials. 
We dwell much on the excellence of the 
English methods of dealing with crime. 
Yet the English policeman hardly ever ar- 
rests for petty offenses, for drunkenness 
or petty street brawls, nor does he make 
weekly raids on houses of prostitution, and, 
after obtaining a fine and the payment of 
costs, allow the inmates to proceed as be- 
fore until his and the police magistrate’s 
exchequer again need replenishing. At any 
rate, the justice court is the poor man’s only 
court. A hundred dollars is as important 
to him as five thousand dollars to the 
wealthier man, and he should feel that at 
the great bar of the law his mite is pro- 
tected as well as another man’s gold. We 
cannot afford to let the poor man lose his 
faith in the administration of the law. The 
decision of the judges should be well con- 


sidered. We need more courts and more 


competent judges, and a simplification of - 


our practice, and lessened cost to the liti- 
gant, not more haste and a consequent lack 
of thoroughness on the part of the judges 
we have. We do well to spend millions of 
dollars every year on education ; we do well 
to have parks; we do well to have asylums, 
and we should also do well in being lavish, 
in being extravagant, if necessary, in pre- 


serving intact the great sources which 
make democratic governments possible 
among men. 

Above all, we should remember that 


haste or the dispatch of business is not 
everything. The law’s delays are the source 
of much justifiable criticism, but in our 
protest against delay we should not expect 
the impossible. For many years, for in- 
stance, the courts of Chicago and of New 
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York were lamentably undermanned. In 
Chicago a judicial system and a quota of 
judges designed for a city of a few hundred 
thousand, was expected to do the work 
of a city of two millions. Yet the only 
criterion the popular press seemed to have 
of an efficient judge was that of one who 
“got through his calendar.” The conse- 
quence was, and still is, that thousands of 
cases were hurried through and were un- 
fairly and arbitrarily tried, and that the 
miscarriage of justice was appalling. The 
remedy was more judges, and not more 
haste. This remedy was for a long time, 
and still is, in a large measure, denied be- 


cause it involved the expenditure of monev.. 


Yet money could be squandered recklessly 
for buildings and for legislative plunder 
boxes. There has indeed been manifested 
a total inability to understand the enormous 
social and political importance of the judi- 
ciary and the burden that it 
bears. 


enormous 


The same considerations which apply to 
appeals from the justice courts, apply to 
appeals from the circuit courts themselves 
and to the agitation to allow the appellate 
courts to only reverse judgments when it 
is plain to them on the face of the printed 
record that injustice has been done in the 
court below and that the error has really 
been prejudiciai. The objection to this 
change in the old rule, which presumed 
prejudice from error, is based upon the 
contention and assumption that it is often 
utterly impossible for the appellate courts, 
with the enormous amount of work which 
is imposed upon them, and without the 
chance to confront the witnesses face to 
face, and from the perusal merely of the 
often thousands of pages of printed record, 
often confused and distorted by the false 
statements of counsel, to determine wheth- 
How, 
for instance, it is asked, can the upper 
court tell how the witness would have tes- 


er the error was prejudicial or not. 


tified if he had been given the chance, or 
what weight the jury would have given to 
his testimony? How can it tell the effect 
that a refused instruction would have had 


upon the jury, or whether the intonation of 





the voice in a reprehensible question was 
not more prejudicial than the question it- 
self? The new rule, it is claimed, would 
leave litigants at the mercy of the trial 
courts and of the trial jury. This, it is 
claimed, would be well enough if the trial 
judges themselves were always competent 
and unbiased and were allowed due time 
for reflection and the aid of honest and 
competent counsel. These conditions, it is 
claimed, do not always exist. It is a no- 
ticeable fact, indeed, that although the 
change suggested was recently recommend- 
ed by the American Bar Association, it has 
been generally repudiated by the lawyers 
and bar associations of, the several states. 
Those in attendance at the American Bar 
Association are usually corporation lawyers 
and men whose practices lie largely in the 
tederal courts. The resolution of the 
American Bar Association was adopted not 
because the association believed that an up- 
per court could tell, with infallibility and- 
from a mere perusal of the printed record, 
whether really vital errors had been com- 
mitted at the trial in the, court below and 
whether these errors had influenced the 
jury, for many believed this impossible. It 
was adopted, rather, because of a feeling of 
confidence in the ability and rectitude of the 
federal trial judges, and because there was 
a general feeling that in the great major- 
ity of the cases tried in the federal nisi 
prius courts, justice was done and appeals 
were unnecessary, and that considering the 
costs and delays of appeals, the public in- 
terest would be subserved by making the 
decisions of the district and circuit courts 
final in all but extreme cases. The belief 
was quite generally expressed that on ac- 
count of his long training, his personal 
standing, his life tenure, and his freedom 
Lf thought and action, the ordinary federal 
judge was both able to do, and, as a rule, 
did do, intelligent and impartial justice, 
and that appeals, or the threat of appeals 
to, and reversals from, the courts above 
were not necessary. In the states general- 
ly, however, this does not seem to have 
been believed, and the trial judge seems to 
have been mistrusted, It seems to have 
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been generally believed that the frequency 
of our elections, the tendency of every law- 
yer to consider that he is made of judicial 
timber and to aspire to a seat on the bench, 
and the added impetus to personal ambi- 
tion afforded by the primary election sys- 
tem, which is now being so generally adopt- 
ed and advocated, has had a tendency to 
make our state judges politicians rather 
than jurists, and to tempt them to pander 
to popular and personal favor. These are 
not, it is true, the reasons which are openly 
given upon the floors of the meetings and 
of the conventions for the opposition to the 
proposed reform, but they are the chief 
reasons which are given in confidence in 
the hotel lobbies and on the street corners. 
They but express the thought of the late 
Mr. Justice Brewer of the Supreme Court 
of the United States, when, in an address 
before the New York Bar Association in 
1899, on the subject of “The Life Term 
Judiciary,” he said, “Judges are but hu- 
man. If one must soon go before the peo- 
ple for re-election how loath to rule square- 
ly against public sentiment.’ 

The importance, too, in both civil and 
criminal cases of honest and public-spirited 
and thoroughly educated counsel, who will 
do their full duty, no matter how small 
the amount of money involved or how much 
their individual reputation is at stake, can- 
not be too often emphasized. We seldom 
realize, indeed, how the lack of such men 
embarrasses the judge. The province of 
the attorney, indeed, is not merely to aid 
his client, but to aid the court. He is an 
officer of the court. His province is not 
merely to advocate, but to do the investigat- 
ing for the much-burdened judiciary. If 
an able and conscientious lawyer will hon- 
estly seek out and present all of the facts 
and all of the law on his side of the case, a 
fair measure of justice can be done by an 
impartial court. If this is not done, then 
the court must itself investigate from the 
beginning and justice will not be done. 
How much time, may we ask, has the Su- 
preme Court of the United States, with its 


(1) Address to Law School of University of 
Wisconsin, 1900. Commencement Annual, p. 18. 





hundreds of opinions to write every year, 
to give to original investigation. Too of- 
ten, however, counsel are utterly ignorant 
of their cases and give to the courts no aid 
whatever. Not long since, for instance,a 
case was argued in the supreme court of 
Wisconsin, in which the only point at issue 
was the legal consequence of the failure of 
the sheriff to attach his signature to a cer- 
tain document or writ. The case was ar- 
gued by counsel on both sides of the case 
on the theory that there was no such sig- 
nature, and much law was cited. The court 
met in banc, discussed the case, came to a 
tentative decision and one judge was as- 
signed the duty of writing the opinion. He 
did so, and in it held that the failure of 
the signature rendered the proceedings in- 
valid. The judges, as a whole, then con- 
curred in the opinion and decision. Just 
before the court met, however, and the 
decision was publicly announced, the judge 
thought that he himself would examine the 
original record and the original papers. He 
did so, and much to his surprise discovered 
that after all the signature had been at- 
tached. All he had to do, of course, was to 
call back his opinion and to merely reaffirm 
the holding of the court below, but after 
what an enormous waste of time and en- 
ergy, all of which might have been saved 
if the lawyers had done but half of their 
duty. 

We cannot, indeed, examine any of the 
numerous suggestions for reform that are 
made without realizing how human we 
after all are, and that the defects in our 
legal system and the difficulties which lie 
in the way of its reformation, are personal 
and human and social, rather than legal and 
constitutional. There is nothing, for in- 
stance, in the Constitution of the United 
States which either directly or impliedly 
commands that the old distinctions between 
the technical form and the methods of 
pleading of suits at law and of actions in 
equity, shall be maintained. The judges 
who have so held or intimated, have done 
so merely because of their inability to dis- 
tinguish between the form and the sub- 
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stance, between the remedy which is sought 
and the method in which the request is 
made. A potent reason also, for clinging 
to the old and repudiating the new, is to 
be found in the natural tendency of all men 
to adhere to and advocate the particular 
rules of the game in which they themselves 
have been trained. Lawyers, indeed, con- 
stantly argue in private, if not in public, 
that it has taken them years to learn the 
old system, and that their knowledge gives 
them an advantage over the newer recruits 
to the profession, which they would lose if 
new methods were adopted. The only dif- 
ference, indeed, between an action at law 
and a suit in equity is that in the former 
damages and sometimes the possession of 
personal property are sought to be recov- 
ered, while in the latter a change of status 
may be brought about or a wrong may be 
prevented. Even in the latter damages 
may be recovered, and the distinction is 
entirely ignored in the so-called extraordi- 
nary legal actions. The constitution mere- 
ly says that the federal courts shall have 
jurisdiction of actions at law and of suits 
in equity, that is to say, of all actions. It 
says nothing as to the form of the action. 
The distinction in form and practice, in- 
deed, is according to the best authority, 
enforced by the constitution only to the 
extent to which the seventh amendment 
forbids any infringement of the right of 
trial by jury as fixed by the common law.* 
There is, indeed, nothing to prevent the 
federal courts and the courts of law gen- 
erally throughout the several states from 
adopting in common law cases the funda- 
mental rules of equity, and this is prac- 
tically what the newer codes of the West 
and the original Field code of New York 
when properly construed, do. It has been 
claimed, it is true, that the procedure in 
New York and Wisconsin is no simpler 
than it is in the common-law states of 


(2) Foster’s Fed. Prac., 
Justice Matthews in Root v. Railway Co., 105 
U. S. 189, 206; Ex Parte Boyd, 105 U. S. 647; 
but see Parsons vy. Bedford, 3 Pet. 433; Bennett 
v. Butterworth, 11 How. 669, 674; Fenn v. 
Holme, 21 How. 481, 286; Thomson v. Railroad 
Cos., 6 Wal. 134; Reubens v. Joel, 13 N. Y. 488, 
497. 


3d ed., Sec. 4; Mr. 





Michigan, Massachusetts and Illinois, and 
that as many cases are reversed by the 
appellate tribunals of the former for tech- 
nical defects in pleading, as there are by 
the latter. This is merely, however, be- 
cause when the codes of New York 
and ‘Wisconsin were first adopted they 
were construed by hostile and hold-over 
courts, who had no sympathy with the 
codes or with the reformed procedure. It 
is believed, indeed, that the original inten- 
tion of these codes was, and at any rate 
any new system of pleading should alone 
require, that the complaint and answer 
should merely plead and set out the basic 
and fundamental facts of the case, and 
these are the same whether the person sues 
in tort or in contract, in equity or in law. 
Pleading the basic fact, indeed, which is 
required by the Field code, is nothing more 
nor less than pleading according to the 
rules of equity, but in the language of the 
twentieth century. There is nothing, in- 
deed, which is simpler than a bill in equity 
if we only cut off the frills, modernize the 
English, humbly pray less, and render fewer 
salaams, homages andobeisances. The courts 
of New York and Wisconsin and a num- 
ber of the other states, however, have, by 
their construction of the code and by their 
blind devotion to the technicalities of the 
common law, nullified the reforms and 
will nullify any reform procedure, unless 
they understand and sympathize with it. 
The point may well be illustrated by re- 
ferring to the insistence of the tribunals 
of many of our code states in maintaining 
the distinction between actions on the con-: 
tract and actions in tort. A person, for 
instance, sues a railway company for the 
refusal of its conductor to accept his ticket 
and for being compelled to leave the train. 
If his suit is construed to be an action 
on the contract involved in the purchase 
of the ticket, his measure of damages and 
the running of the statute of limitations 
are governed by one rule; if the suit is 
construed to be one in tort for a breach 
of the duty imposed by the custom of the 
realm, the measure of damages and the stat- 
ute of limitations are different—and this 
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in spite of the fact that the codes provide 
that “hereafter there shall be but one 
form” of action, and that the complaint 
shall merely contain ‘a clear and concise 
statement of the cause of action.”” There 
is no reason, indeed, for the distinction 
made between the measure of damages in 
actions of tort and in actions of contract. 
The only question should be whether the 
measure is just and whether the pleadings 
sufficiently acquaint the defendant with the 
charges against him and the damages that 
are claimed. Even if it does not do the 
latter, a wide latitude of amendment is 
generally and should everywhere be al- 
lowed. Pleading the basic fact, indeed, 
which is required by the code, without 
reference to the form of the action, is 
nothing more nor less than is required by 
the rules relating to pleading in equity. 
The other differences between law and 
equity are immaterial. What difference 
does it make, as a rule of practical con- 
venience, whether a suit is begun by the 
filing of the bill or the service of the sum- 
mons. Even in equity a summons or sub- 
poena must be served upon the defendant. 
The only reason, indeed, why these code 
pleading and practice of the country as a 
whole is so confused and so unsatisfactory, 
is that the codes were first interpreted by 
hostile courts, who were determined to 
make them conform by construction to the 
common-law procedure and rules, and that 
the decisions of these earlier and hostile 
courts have been blindly followed in the 
newer states and where the code has more 
recently been adopted. Before, indeed, any 
real reforms can be made effctive, the law- 
yers and the courts and the people as a 
whole must see their necessity and must 
acquiesce in them. 

Much has been said of the reform of 
our legal procedure, but much more im- 
portant is the reform of men. The law 
suit has been too much looked upon as a 
battle and as a trial of skill and not enough 
as an appeal to justice. It has been popu- 
lar in our rural communities and among 
the idle of our cities, because it has admin- 
istered to the inherent love of the conflict 





that is in the primitive man. It hds taken 
the place of the bull fight, the cock fight 
and the duel. Crafty and unscrupulous 
fighters among the legal profession have 
been made popular heroes, and the settling 
lawyer, though admired by men of wisdom, 
is generally sneered at by the combative 
mob. We fail to realize that though the 
element of the conflict has always been 
present in the law suit, it has not always 
been the controlling one. Even the trial 
by battle had a religious significance. The 
contestants swore to the righteousness of 
their causes and the Deity was called upon 
and supposed to aid the right. It is a 
noticeable fact, indeed, that the original 
chancellor was an ecclesiastic and was call- 
ed the “Keeper of the King’s Conscience.” 
A petition in equity was not a signal for 
a fight for a fight’s sake. It prayed for the 
relief only that equity and good conscience 
would suggest and allow. Those who 
sought equity were required to do equity. 
It is a fact of importance that in the early 
Christian Church the Sunday or Lord’s 
day was the day which was peculiarly set 
apart for the trial of law suits. The rea- 
son for this, it is believed, lay largely in 
the fact that it was justice that was sought 
and not money or revenge, and that the 
administering of justice was regarded as 
an essentially religious function. All the 
statutes in the world cannot make a man 
either a Christian or a gentleman, and no 
reformed code of legal procedure will sat- 
isfactorily reform the administration of the 
law unless it is accompanied by higher 
ethical and legal ideals, both among the 
lawyers and aniong the laymen. The real 
reason why there are fewer appeals in 
England than there are in America is not 
to be found in an over-refined legal tech- 
nicality, not in a neglect of duty on the 
part of our judges, but rather in the incom- 
petency, lack of training, and, too often, 
basic dishonesty of the members of the bar 
themselves. In the latter the public and 
the clients are too often themselves to 
blame. It is seldom, indeed, that a lawyer 
can be found, no matter how dishonest and 
corrupt, who has not been urged to even 





—_— 


QoQ 





er aft ee ir "Fs iS 


‘ee 


eae “SS WY Sot le 








Vol. 73 








greater shortcomings by his importunate 
clients. Prosecuting attorneys too often 
seem to think that the province of the 
state’s attorney is to convict rather than 
to do justice, and to punish crime rather 
than to prevent its commission. They too 
often merely look upon a criminal prosecu- 
tion as an opportunity by which to make a 
personal reputation. Once entered upon 
the trial of a lawsuit they feel that they 
must win before the jury at any cost. The 
popular audience is in the trial court-room 
and not in the supreme court. The news- 
papers give columns to the occurrences at 
the trial before the jury. They give only 
lines to the proceedings of the appellate 
court. The consequence is that both in 
criminal and civil cases counsel only too 
often ask questions which they know 
they have no right to ask, argue 
propositions of law which they know are 
not well founded, and trick, rather than 
aid, the presiding judge. If there were 
more knowledge and honesty on the part 
of counsel there would be fewer grounds 
for appeal. There are fewer reversals in 
England than there are in America and 
fewer appeals, chiefly because in England 
the professional standards are higher and 
less commercial, and the lawyers are bet- 
ter trained. This spirit of fair play, in- 
deed, is there everywhere present in the 
administration of the criminal law, and 
everywhere results in the saving of time 
and unnecessary delay. There is, for in- 
stance, but little time wasted in the Eng- 
lish courts over the question of the admis- 
sion in evidence of involuntary confes- 
sions. There, instead of being illegally 
“sweated,” the accused, when arrested, is 
warned that anything that he may say will 
be used against him. Our American de- 
mocracy, too, has been so impetuous in its 
desire to push forward the young and offer 
an opportunity for the making of reputa- 
tions and the earning of a livelihood, that 
it has paid but little consideration to the 
real interests of the public. “In all of our 
state and national tribunals,’ says an emi- 
nent legal writer, ‘criminal prosecutions 
are carried on by an officer chosen for the 








dinarily prevent the grand jury from find- 
ing an indictment; for he is their adviser, 
and he draws it. And after it is found he 


can refuse to prosecute it. He should, 
therefore, possess that element of a great 
lawyer, integrity, in the highest degree. 
In mental habit he should be exact and his 
legal learning should be the amnlest: One 
thus endowed need never permit an offen- 
der to escape from a defect in the indict- 
ment, though the judges hold him strictly 
to the old rules. And if the people confer 
the office on an aspirant whose sole qualifi- 
cation is that he can bawl loud and long 
at the caucus, they ought not to complain 
when criminals escape through his blun- 
ders or slothfulness. There is no just 
ground for removing by statute any bar 
which liberty has put up to protect her 
children.’ 

So, too, our democratic desire to give 
everyone a chance and an equal oppor- 
tunity has made our state judiciary alto- 
gether too unstable and has resulted too 
often, not only in the election of incompe- 
tent and untrained judges, but in the de- 
nial to even those who are competent, of 
an opportunity to familiarize themselves 
with their duties, to acquire the judicial 
mind, and to really settle in the harness. 
A judge needs to be trained as well as a 
trial lawyer, and the tenure of office is of- 
ten too short to make this possible. A 
lawyer fresh from the active practice is at 
first rarely able to fill the judicial office 
with satisfaction and to adapt his method 
of thinking to his new position. In the 
past he has of necessity been an advocate 
and a partisan. Now he must be an ar- 
biter and a judge. He has been in the 
past a specialist. Now he must interest 
himself in and familiarize himself with the 
whole field of the law. In the past his duty 
was to talk. Now it is to listen. Formerly 
he was interested in the question of the 
legal possibility and the question as to 
whether a certain thing could be legally 
done. His interests were his client’s and 


(3) Bishop’s New Criminal Procedure, V. 1, 
Sec. 26. 








82 


- CENTRAL LAW JOURNAL. 





No. 5 








not society's. Now they are broader. 
Formerly he could get along and perhaps 
could succeed without any broad concep- 
tion of social needs and aims. Now, if he 
would really serve his state, if he would 
really do justice to litigants and to the 
public alike, he must be conversant, not 
merely with technical law, but with his- 
tory and economics and sociology. Often 
he has come to the bench totally unpre- 
pared for its duties, and must begin, as it 
were, his professional training anew. What, 
for instance, as a rule, does the personal 
injury specialist know of the rules of com- 
mercial law, or the criminal lawver of the 
law of real estate, yet the judge must know 
all things. At his bar must be tried ail 
classes of cases, yet in this age of speciali- 
zation he alone is denied the right to spe- 
cialize. 

It is also well worth considering, if the 
lack of the enforcement of the law in 
America and our growing disrespect for it 
is not a natural result of our democracy, of 
the close association of all classes, and of 
our frequent elections, which make not 
only police officers and magistrates, but 
our citizens generally, unwilling to enforce 
the law or to complain of wrong-doing. 
The result is that our boys and voung men 
grow up in an atmosphere of license and 
the officers of the law are looked upon 
as their servants and inferiors, and not as 
the agents of the government. We are 
willing to prosecute or to complain of the 
tramp or the stranger within our gates, 
but not of our next-door neighbors. In 
the country town if the owner of an auto- 
mobile is arrested for exceeding the ordi- 
nances in relation to speed, he considers 
the act a personal affront, and his last 
thought is to look upon himself as a crim- 
inal. If he is a man of any political influ- 
ence he will use his influence at the next 
election against the official who arrests 
him. How many park policemen have 
there not been who have lost their posi- 
tions because they have enforced the rules 
uniformly. In the old days of Illinois 
when the child labor laws first came to be 
enforced, an attempt was made to enforce 





them against a prominent glass manufac- 
turing concern. The answer was not a 
confession of guilt, as it should have been, 
but an appeal of the local politician for the 
removal of the factory inspector. 

Much, too, of the uncertainty and lack 
of enforcement of the law has been due to 
our own uncertainty as a people as to what 
it should be and as to how far it should 
go. Nowhere is this better illustrated than 
in our attitude toward and treatment of 
monopolies and trade and labor combina- 
tions. In these matters the courts have 
but reflected the public attitude of mind 
and the public thought. ‘They have wav- 
ered and have been, in a measure, incon- 
sistent, because the public itself has wav- 
ered and been inconsistent. As a people 
we have never really quite made up our 
minds as to whether or not we really de- 
sire to check the right of combination and 
of entering into contracts and agreements 
which shall regulate prices. We have not 
been quite sure that competition may not 
be carried too far and that there is not 
after all, an economic saving in combina- 
tion. We have inveighed against the giant 
monopolies, which are far from us or whose 
owners and proprietors are not our next- 
door neighbors. Yet in every small town 
there are combinations among our busi- 
ness men which, though technically unlaw- 
ful, are allowed to exist without criticism. 
Trade meetings and conventions are every- 
where held and are everywhere addressed 
by lawyers who are expected to tell their 
members, not how to serve the public or 
how to bring about an equal enforcement 
of the law, but how far they may organize 
and regulate prices and violate the spirit 
without actually coming within the penal- 
ties of the numerous anti-trust laws which 
the legislatures have passed, but without 
any intention of uniformly enforcing. The 
gentleman’s agreement, in short, and codes 
of professional courtesy are taking the 
place of the strictly formal agreement and 
the old common-law conspiracy. Labor 
has inveighed against the combination of 


capital and the employers’ trust. Yet, on 
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its own part, it has strenuously insistéd on 
the right to organize and to form a labor 
trust. It has also insisted that in all of 
the anti-trust and anti-combination statutes 
exceptions shall be made in its favor, and 
it has bitterly denounced the construction 
of the courts, which has made the anti- 
pooling and anti-combination clauses of the 
Sherman act apply to the combinations of 
laboring men as well as to those of capi- 
talists. The farmers, too, have always in- 
sisted that the producers of farm products 
should be exempted from the provisions 
of these laws. In the state of Kentucky 
the tobacco raisers have inveighed against 
and fought against a manufacturers’ trust. 
They have, however, and at the same time 
fought for and organized and induced their 
legislature to legalize a producers’ trust. 
While in the wheat-producing industry no 
less an authority than Senator Porter J. 
McCumber of the state of North Dakota 
has openly advocated an enormous farm- 
ers’ trust and pool, which shall be bolstered 
and protected from outside assaults by the 
tariff wall. We cannot expect our courts 
to go far ahead of the popular mind and 
of the popular conscience on these great 
social and political questions. 
ANDREW ALEXANDER BRUCE. 
Grand Forks, North Dakota. 








PRINCIPAL AND SURETY—SURETY COM- 
PANY. 





CITY OF PHILADELPHIA, to Use of THOMP- 
SON, v. FIDELITY & DEPOSIT CO. 
OF MARYLAND. 





Supreme Court of Pennsylvania, April 10, 1911. 





S80 Atl. 63. 





A surety company is not relieved from lia- . 


bility on a bond by an extension of time, where 
the bond was given to a city under an ordinance 
for the benefit of all persons who might furnish 
labor or material umder a public contract, 
whether such contracts for labor and material 
were in existence when the bond was executed 
or not, and whether the terms of purchase were 
for cash or on credit; and an extension did not 
go beyond the time limit for suit on the bond, 
and the sureties suffered no material harm. 





MOSCHZISKER, J.: On December 11, 1907, 
the firm of Lynch Bros. contracted to erect 
a schoolhouse for the city of Philadelphia, 
to be finished by August 1, 1908. A _per- 
centage of the contract price was to be re- 
tained by the city until the acceptance of 
the building, and the sum of $3,723.58 for a 
period of twelve months after completion, as 
a guaranty for the sufficiency of the work. 
The Fidelity & Deposit Company -of Mary- 
land, the defendant, became surety on a bond 
given by the contractors under the city ordi- 
nance of March 30, 1896, to secure payment 
to subcontractors and others for labor and 
materials supplied in the prosecution of the 
work. On November 14, 1907, the firm of 
Thompson Bros., the use plaintiffs, contract- 
ed with Lynch Bros. to furnish labor and 
materials for certain portions of the work, 
and on May 14, 1908, they entered into an 
additional contract. At or before the time 
when the debt to Thompson Bros. became 
due and payable, they accepted a note from 
Lynch Bros., dated December 2, 1908, for an 
amount sufficient to cover the balance now 
claimed, and with an express agreement that 
an extension of time should be granted until 
the maturity of the note. This note was re- 
newed on four occasions, with like agree- 
ments for extensions till November 19, 1909. 
All of the renewals and extensions were 
without the knowledge or consent of the 
surety. There was a sufficient consideration 
to support the several extensions, and there 
is no claim that the notes were taken in pay- 
ment of the debt. On or before November 18, 
1909, the moneys retained by the city were 
paid to Lynch Bros., who became insolvent 
before November 19, 1909, and on November 
24, 1909, were adjudged bankrupts. On Feb- 
ruary 11, 1910, this suit was instituted against 
the defendant company as surety on the bond, 
claiming a balance due and unpaid for work 
and material furnished by the use plaintiffs, 
with interest “from Octoper 19, 1908, the 
date when the work * * * was complet- 
ed.” Affidavits of defense were filed aver- 
ing the facts substantially as above set forth. 
The court entered judgment for want of a 
sufficient affidavit of defense, and the defen- 
dant has taken this appeal. 

The appellant contends that the extensions 
of time granted by the use plaintifis to the 
contractors, without notice to or consent 
from the surety, released the latter from its 
liability on the bond. This would be true if 
the bond were an ordinary contract of sure- 
tyship with an individual as surety. But, as 
we said in the recent case of Young v. Amer- 
ican Bonding Company, 228 Pa. 373, 77 Atl. 
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623: “The trend of all our modern decisions, 
federal and state, is to distinguish between 
individual and corporate suretyship where 
the latter is an undertaking for money con- 
sideration by a company chartered fer the 
conduct of such business. In the one case 
the rule of strictissimi juris prevails, as it 
always has, with respect to the other, be- 
cause it is essentially an insurance against 
risk, underwritten for a money considera- 
tion by a corporation adopting such business 
for its own profit, the courts generally hold 
that such a company can be relieved from its 
obligation for suretyship only where ‘a de- 
parture from the contract is shown to be a 
material variance. * * * While such cor- 
porations may call themselves surety com- 
panies, their business is in all essential par- 
ticulars that of insurance. Their contracts 
are usually in the terms prescribed by them- 
selves. and should be construed most strict- 
ly in favor of the obligee.” 

Here the bond was for the protection of 
subcontractors and others in the construc- 
tion of a public building. It differs from the 
ordinary suretyship, in that it is not an ob- 
ligation for the performance of any particu- 
lar contract. It was given for the benefit of 
all persons who might furnish labor or ma- 
terial in the course of the work, whether the 
contracts for such labor and material were 
in existence at the time the bond was ex- 
ecuted or not, and without regard to the 
terms of purchase, whether for cash or on 
credit. In its nature the obligation was 
more of a contract of insurance than of sure- 
tyship; so long as the extensions of credit 
did not go beyond the two-year limit for suit 
fixed in the bond, and in the absence of 
fraud or unfair dealing on the part of the 
subcontractors to the prejudice of the sure- 
ty, or of material harm actually suffered, 
the surety was not released. The surety does 
not aver any of these elements, but relies up- 
on a presumption of injury because the mon- 
eys retained by the city were paid over be- 
fore the expiration of the extensions. These 
moneys were not retained for the benefit of 
the surety, but, in the words of the contract, 
“as a guaranty that * * * (the contrac- 
tors) * * * * ghall keep all of said work 
done by them in good order and repair for 
said period of twelve months;” nor could the 
subcontractors have enforced their claim 
against this fund. Lesley v. Kite, 192 Pa. 268, 
3 Atl. 959. 

We find no direct averment in the affida- 
vits of defense that the surety was actually 
harmed by the extensions granted to the 
contractors, and the facts as stated therein 





are not sufficient in themselves to raise such 
a presumption. For all that appears, the 
contractor may have paid every cent of the 
cash received to other materialmen or me- 
chanics who did work upon the building. In 
a case of this kind, there is no presumption 
that the surety company is harmed, the preju- 
dice must be made to appear, and the sugges- 
tion of mere contingencies or possibilities is 
not enough. 

The assignments of error are overruled, and 
the judgment is affirmed. 


Note.—The Rule of Strictissimus Juris with 
Reference to a Surety Company.—It is not clear- 
ly argued out in the principal case why as be- 
tween the obligor and the obligee there should 
be any difference in the construction of a con- 
tract of suretyship, where the surety is an indi- 
vidual and where it is a corporation becoming 
such for a consideration. It ought to be said 
to make this clear either that the obligor was 
confined in his choice to a corporate surety or 
that the consideration passed from the obligee. 
The confining of the obligor to this character of 
surety would perhaps carry the presumption, 
that the consideration was, in fact, paid by the 
obligee, though expressly it appeared that only 
the obligor was liable to the surety for the pre- 
mium charged. It must be supposed, we think, 
that the cost of the bond entered into the con- 
tract between the principal in the bond and the 
obligee. Courts may take judicial cognizance 
that such is, generally, the case, because it is a 
recognized expense in and about the giving of 
corporate surety bonds, which, if not incurred, 
would infect the bond with illegality, or as being 
a contract ultra vires a corporate charter. 

In Braudrup v. Brazier et al. (Minn.) 127 N. 
W. 424, a corporate surety appealed and the 
court stated that it was with considerable hesi- 
tation that it came to the conclusion that the 
surety should not be entirely relieved from lia- 
bility and that: “In coming to this conclusion we 
have taken into consideration the fact that the 
surety is one who for hire executes bonds of 
this character (that of a building contractor) 
which in their nature more nearly approach in- 
surance policies than ordinary contracts guaran- 
teeing the fulfillment by another of some objiga- 
tion resting on him. Being thus engaged in busi- 
ress of that character for hire, it must be held 
to a stricter accountability for its own acts and 
conduct than would a surety, who, without c 
sideration, assumed a similar. obligation.” This 
case, like the principal case, also fails to state 
anything about the consideration moving from 
the obligee. 





This case cites Lakeside Land Co. v. Empire 
State Surety Co., 105 Minn. 213. 117 N. W. 431, 
where it was said strict construction in favor of 
surety companies had by many cases been de- 
nied, with no decision to the court’s knowl- 
edge to the contrary. The court even said 
“That the strict rule of construction is not appli- 
cable with reference to bonds issued by surety 
companies has become very well settled in the 
courts of the United States.” See also Monro 
v. National Surety Co. (Wash.), 92 Pac. 280; 
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American Surety Co. v. Scott, 18 Okl. 264, 90 
Pac. 7. 
In American Surety Co. y. Paully, 170 U. S. 


133, Justice Harlan did not discuss the distinc- 
tion here adverted to where the liability of a 
surety company on a fidelity employee’s bond was 
under consideration. He did, however, apply 
the familiar rule often enforced against insur- 
ance companies of construing a policy in favor 
of the insured because it “was drawn by the 
attorneys, officers and agents of the surety com- 
pany.” He said: “This is a well-established rule 
in the law of insurance. * * * There is no sound 
reason why this rule should not be applied in 
e present case. The object of the bond in suit 
was to indemnify or insure the bank against loss 
arising from any act of fraud or dishonesty on 
the part of O’Brien in connection with his duties 
as cashier, or with the duties to which in the 
employer's service he might be subsequently ap- 
pointed. That object should not be defeated by 
any narrow interpretation of its provisions, nor 
by adopting a construction favorable to the com- 
pany, if there be another construction equally 
admissible under the terms of the instrument 
executed for the protection of the bank.” 

We think it would be somewhat difficult to 
distinguish a surety bond of this kind from a 
building contractor’s bond, so far as a rule of 
construction of its provisions is concerned. 

Quite a number of cases are cited in 32 Cyc., 
page 307, to the proposition that “The doctrine 
that a surety is a favorite of the law, and that 
a claim against him is sirictis simi juris, does not 
apply where the bond or undertaking is executed 
upon a consideration by a corporation organized 
to make such bonds or undertakings for profit. 
While such corporations may call themselves 
‘surety companies, their business is in all essen- 
tial particulars that of insurers.” We-note some 
of the more recent of these cases: New Haven 
v. Eastern Paving Brick Co., 78 Conn. 689, 63 
Atl. 517; Walker v. Holtzclaw, 57 S. C. 450, 35 
S. E. 754; People v. Rose, 174 Ill. 310, 51 N. E. 
246, 44 L. R. A. 124; Tarboro Bank v. Mary- 
land Fidelity, etc.. Co., 128 N. C. 366, 38 S. E. 
co8&, 83 Am. St Rep. 682. See also 27 Enc. Law 
(2d Fd.) 452, §§ 174, 179 and 208. 

In the case of an appeal bond executed by a 
surety company no allusion was made to the 
distinction here treated, but the court said that 
strict construction was to be applied. American 


Surety Co. of N. Y. v. Koen (Tex. Civ. App.) 
107 S. W. 938. : 
This holding, however, does not much, if at 


all, militate against enforcing the distinction we 
are considering, because an appeal bond is a 
statutory bond, and, whether one or another 
surety signs it, it ought to be construed in a 
uniform way. 








BOOK REVIEW. 


STREET RAILWAYS, SECOND 
EDITION, TWO VOLS. 

This work is the successor of two former 
works by the author, under the titles of “The 
Law of Street Surface Railroads,” appearing in 
1902, and “Street Railroads Accident Law,” ap- 
pearing in 1904. 


NELLIS ON 





This consolidation is to avoid the duplication 
which appeared in the two works, which this 
second edition of each supplants. 

The author pursues the same general course 
of treatment with enlargement because of the 
very abundant decision intervening. 

The work aims at producing “a digest of de- 
cisions, and statement of reasons therefor, when 
such statements are given, in the words, as 
nearly as may, of the court giving them utter- 
ance, brought together in a more or less sys- 
tematic manner.” 

The similarity of statutes in respect to street 
railways is such, that, as is said, “a decision 
in any state is useful to the practitioner in any 
other state.” 

The table of contents shows, we think that 
the work is well arranged for practical use. The 
points decided are clearly stated, and readily 
found. 

Great industry is displayed in the work and 
it should be deemed very practical. 

The binding is in law buckram and the gen- 
eral appearance of the volume is attractive. 

Its publication is py Matthew Bender & Co., 
Albany, N. Y., 1911. 








BOOKS RECEIVED. 


American Digest, Vol. 10, Key Number Series, 
1919-1911, Annotated, Continuing Without Omis- 
sion or Duplication, the Century Edition of the 
American Digest, 1658 to 1896, and the Decen- 
nial Edition, 1897 to 1906. St. Paul, Minn. West 
Publishing Co. Review will follow. 








HUMOR OF THE LAW. 


An elderly gentleman, who knew something 
of law, lived in an Irish village where no law- 
yers had ever penetrated, and was in the habit 
of making the wills of his neighbors. At an 
early hour one morning he was aroused from 
his slumber by a knocking at his gate, and, 
putting his head out of the window, he asked 
who was there. “It’s me, your honor—Paddy 
Flaherty. I could not get a wink of sleep, 
thinking of the will I have made.” “What's 
the matter with the will?” asked the lawyer. 
“Matter indeed!” replied Pat. “Shure, I’ve not 
left myself a three-legged stool to sit upon.’’— 
Argonaut. 


An Irish lawyer once addressed the court as 
“gentlemen,” instead of “your Honors.” After 
he had concluded, a brother of the bar reminded 
him of his error. He immediately arose and 
apologized thus: “May it please the court, in 
the heat of debate I called yer Honors, gentle- 
men. I made a mistake, yer Honors.” Then 
he sat down, and if the court was not satisfied 
it did not disclose the fact.—Case and Comment. 


“Nevada, 'tis of thee, 
Sweet State of liberty, 
Of thee I sing. 
State where our fathers flee, 
State that sets mothers free— 
Marriage, because of thee, 
Hath lost its sting.” 
—Philadelphia Inquirer. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Adverse Possession—Burden of Proof.— 


Where a deed purports to convey all the prop- 
erty not previously sold of a tract described, 
the burden of establishing the existence and lo- 
eation of excluded land held on the party claim- 
ing adversely to the deed.—Southern Tron & 
Coal Co. v. Schwoon, Tenn., 135 S. W. 785. 

2. Assault and Battery—Insulting Language. 
—The question whether alleged insulting lan- 
guage concerning defendant's wife, claimed to 
have been the cause of an assault, was insult- 
ing, was for the court.—Morrison y. State, Tex., 
35 S. W. 551. 

3. Assignments—Future Wages.—aAn order on 
an employer to pay a stated sum from his em- 
ployee’s future wages held an equitable assign- 
ment subject to previous assignments.—Bowley 
v. Erie R. Co., 128 N. Y. Supp. 468. 

4. Assumpsit, Action of—FExecuted Contract. 
—Assumpsit will lie upon an executed contract 
for the value of timber sold and taken from 
land, though title to the land be in dispute.— 
Curtis v. Deepwater Ry. Co., W. Va., 70 S. E. 
776. 

5. Attorney and Client—Disbarment.—Disbar- 
ment proceedings against attorneys are not 
criminal actions, and the statutory rule of no 
presumption in such cases does not apply.—In 
re Spenser, 128 N. Y. Supp. 168. 


6. 





Disbarment. — Disbarment proceedings 
should not be maintained for errors long since 
past.—In re Sherin, S. D., 130 N. W. 761. 








7.——Tampering with Records.—Inducing 2 
clerk of a court to antedate filing on a paper 
to secure a lost right, held to warrant disbar- 
ment.—Howard y. Gulf, C. & S. F. Ry. Co., Tex., 
135 S. W. 707. 


& Bailment—Negligence.—An owner deliver- 
ing an automobile to another for repair held to 
have the burden of proving negligence of the 
latter resulting in a loss of the machine.—Allen 
v. Fulton Motor Car Co., 128 N. Y. Supp. 419. 


9. Bankruptey—Contempt.—Where a hbank- 
rupt’s trustee was properly required to file his 
final account, and obtained a petition to revise 
an order requiring him to do so before a speci- 
fied date or be committed to jail prior to the 
expiration of the time so fixed, the petition to 
revise would be dismissed.—O’Connor vy. Sun- 
seri, C. C. A., 184 Fed. 712. 

10. Jurisdiction.—United States District 
Court held to have jurisdiction to “determine 
whether a corporation was subject to invol- 
untary bankruptcy, under Bankruptcy Act July 
1, 1898.—T. E. Hill Co. v. Contractors’ Supply & 
Equipment Co., Ill, 94 N. E. 544. 

11. Lien.—One claiming a lien on personal 
property of a bankrupt, which is in the posses- 
sion of his trustee, may be brought into the 
court of bankruptcy by service of a rule to 
show cause for the purposes of a petition by 
the trustee for an order to sell the property free 
of liens and transferring all liens to the pro- 
ceeds.—In re E. A. Kinsey Co., C. C. A., 184 
Fed. 694. 

12. Partnership.—An insolvent partner’s 
individual estate does not contribute to the pay- 
ment of partnership debts until after all his in- 
dividual creditors have been paid in full.—In re 
Effinger, D. C., 184 Fed. 728. 

13. Trust Funds.—A bankrupt held to he 
required to account to his trustee for the en- 
tire proceeds of stocks sold by him, of which 
he was only part owner, where he converted the 
share of the other owners, and they were un- 
able to trace it into any particular fund or prop- 
erty, and filed as general creditors.—Cummings 
v. Synnott, C. C. A., 184 Fed. 718. 

14. Unlawful Preference.—A chatte! mort- 
gage, executed in part for a present considera- 
tion on the mortgagor's stock of goods and 
valid under the state law, is valid to the extent 
of such consideration under the bankruptcy law. 
—In re Mahland, D. C., 184 Fed. 743. 

15. Banks and Banking—Laches.—Limitations 
in securing satisfaction of demands against a 
receiver do not apply, and lapse of time is im- 
portant only as indicating laches.—Staté Vv. 
State Bank of Circleville, Kan., 114 Pac. 381. 

16. Receivership.—The receiver of an in- 
solvent bank stands in the place of the bank, 
having no greater rights than it.—Jordan v. 
Harris, Ark., 135 S. Y. 830. 

17. Bills and Notes—Consideration.—In case 
of a note given for the right to sell a patent 
when procured, held, that payvees, before they 
had any patent right to convey, could sue on the 
note after due.—Byers v. McDonald, Miss., 54 
So. 664. 

18. Duress.—A note to secure payment of 
a debt held not invalid because made wunder 
pressure of a threat to have the maker iniiicted, 
unless the debt were paid.—Mullin v. Leamy, 
x. Z. 7-Adl. 36%. 

19. Pleadings.—In an action on a_ bank 
check by the payee, held unnecessary to allege 
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the consideration.—Byrd Printing Co. v. Whit- 
aker Paper Co., Ga., 70 S. E. 798. 


20. Brokers—Proximate Cause.—The services 
of a broker must be the direct and proximate 
cause, and not the indirect, accidental or remote 
cause of bringing a customer to his principal.— 
Lord v. United States Transp. Co., 128 N. Y. 
Supp. 451. 

21. Cancellation of Instruments—Rescission. 
—A person suing to partially rescind a convey- 
ance for defendant's fraud held not required to 
offer to refund money received.—Oar vy. Davis, 
Tex., 135 S. W. 710. 


22. Carriers—Beginning of Shipment.—A ship- 
ment of live stock begins when the cattle are 
received by the carrier in its pens preparatory 
to transportation.—San Antonio & A. P. Ry. Co. 
v. Chittim, Tex., 135 S. W. 747. 


23. Burden of Proof.—Though the burden 
of proof of a carrier's negligence, in an action 
for injuries to a passenger, is on the plaintiff 
in the first instance, it may shift to the carrier 
to rebut a presumption of negligence.—Irvine 
v. Delaware, LL. & W. R. Co., C. C. A., 184 Fed. 
664. 


24.——Discrimination.—No length of time or 
habit of dealing will discharge a carrier’s duty 
to serve the public without discrimination.— 
Crescent Coal Co. y. Louisville & N. R. Co., Ky., 
135 S. W. 768. 

25. Loss of Baggage.—Undue delay in pre- 
senting a check for baggage does not release the 
earrie:’s liability for loss of the baggage.— 
Larned v. Central R. Co. of New Jersey, N. J., 
79 Atl. 289. 


26. Rebate.—If a rate quoted is less than 
the schedule rate approved by the interstate 
commerce commission and published, the ship- 
per is liable for the full rate, whether he actu- 
ally knows that the rate quoted is less than the 
schedule rate or not.—Baldwin Sheep & Land 
Co. v. Columbia Southern Ry. Co., Or., 114 Pac. 
469. 

27.——28-Hour Law.—Under Act June 29, 1906, 
making 28 hours the limit of confinement of 
live stock in transit without unloading, where 
the same train contains live stock loaded at 
different periods, one penalty accrues when the 
period of lawful confinement for the first cattle 
expires and other distinct penalties accrue as 
the confinement of the cattle loaded at later 
periods expires.—Baltimore & O. S. W. R. Co. 
v. United States, 31 S. C. 368. 

28. Commerce—Adulterated Food.—Congress 
could lawfully enact food and drugs act, under 
which adulterated articles of food, subjects of 
interstate commerce, may be confiscated by a 
proceeding in rem in the federal courts.—Hipo- 
lite Egg Co. v. United States, 31 S. C. 364. 

29. Liability Act.—Where a workman on a 
railroad bridge was injured by being struck by 
an intrastate train operated by a railroad com- 
pany engaged in both interstate and intrastate 
commerce, plaintiff could not recover under Fed- 
eral Employer's Liability Act.—Pedersen vy. Del- 
aware, L. & W. R. R., C. C., 184 Fed. 737. 

30. Constitutional Law—Corporation Tax.— 
There is such a substantial difference between 
the carrying on of business by corporations and 
by private firms and individuals that would jus- 
tify, even were the principles of the fourteenth 
amendment to the United States Constitution 
applicable, the excise imposed by Act Aug. 5, 

















1909, on carrying on business by corporations.— 
Flint v. Stone Tracy Co., 31 S. C. 342. 


31. Police Power.—A _ statute enacted to 
promote public order, decency, and morality, 
and thereby interfering with the exercise of 
personal rights, must be directed to the preven- 
tion of real evils in the interest of morality.— 
In re Opinion of the Justices, Mass., 94 N. E. 
558. 

32. Vending Mineral Waters.—A landowner 
vending the carbonic gas in natural mineral 
waters from a common underground reservoir 
is not deprived of his property without due pro- 
cess of law, by the provisions of Laws N. Y. 
1908, c. 429, forbidding him from drawing unnat- 
ural quantities of water from the common 
source of supply.—Lindsley v. Natural Carbonic 
Gas Co., 31 S. C. 337. 

33. Contracts—Performance.—Where a con- 
tract provides that materials furnished and la- 
bor performed on a building shall be to the 
owner's satisfaction, objections of the owner 
which are genuine, and not unreasonable or ca- 
pricious, must be sustained.—Morgan v. Gamble, 
Pa., 79 Atl. 410. 

34. Public Policy.—The validity of a con- 
tract, as affected by public policy, is to be tested 
by its tendency, and not by the good faith of 
the parties, or what was done to execute it.— 
Sherman v. Burton, Mich., 130 N. W. 667. 

35. Public Policy.—Courts of this state will 
not enforce the law of the place of contract, 
where a statute of this state inconsistent with 














‘the law of the place of contract is invoked by 


a resident of this state-——Lane v. J. E. Roach’s 
Banda Mexicana Co., N. J., 79 Atl. 365. 

36. Public Policy.—Selection of a site for 
a post office worth more than twice the value 
limited by the act authorizing the securement 
thereof held not objectionable, because private 
citizens agreed to donate the balance in case 
the more valuable site were selected.—Currier 
v. United States, C. C. A., 184 Fed. 700. 

37. Copyrights—Infringement.—A court of 
equity, in a suit for infringement of copyright, 
may award complainant damages, to be assessed 
by a master, in lieu of an injunction and an 
accounting.—West Pub. Co. v. Edward Thomp- 
son Co., C. C., 184 Fed. 749. 

38. Corporations—Authority of Officer.—Where 
there was no evidence that a corporation au- 
thorized or ratified an instrument for the pay- 
ment of money held, that a judgment against it 
thereon was erroneous.—Leu Vv. Osterweis Bros., 
128 N. Y. Supp. 8. 

39.——Collateral Attack.—The validity of a 
corporation cannot be collaterally attacked.— 
State v. Miner, Mo., 135 S. W. 483. 

40. Constitutional Law.—A statute so reg- 
ulating the affairs of corporations as to increase 
their expenses or to diminish their revenues 
does not for that reason alone violate the state 
or federal Constitutions.—People y. Public Ser- 
vice Commission, 128 N. Y. Supp. 384. 

41. Equity.—A court of equity has no pow- 
er to deny to the trustee under a corporation 
mortgage the right to foreclose on default, ex- 
pressly given by the contract, on the ground 
that a sale of the mortgaged property at the 
time and under the particular circumstances 
will work a hardship to other creditors of the 
mortgagor and other affiliated corporations.— 
Gay v. Hudson River Electric Power Co., C. C. 
A.. 184 Fed. 689. 
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42.—_—-Fraudulent Representations.—The rem- 
edy of a purchaser of corporate stock under 
fraudulent representations of stockholders held 
an action against the stockholders for the fraud. 
—Kennedy v. Bender, Tex., 135 S. W. 524. 


43. Courts—Federal Law.—Where there is a 
conflict between decisions of the Supreme Court 
of the United States and that of the state Su- 
preme Court upon a question of domestic policy, 
the latter governs the courts of the state.—Sul- 
livan-Sanford Lumber Co. vy. Watson, Tex., 135 
Ss. W. 635. 

44. Covenants—Estoppel.—Where a covenantee 
has been put in possession, he cannot afterwards 
acquire a title and set it up in opposition to 





the covenantor.—Wade vy. Barlow, Miss., 54 So. 
662. 
45.——-Failure of Title-—Where title to part 


of land conveyed by metes and bounds and de- 
scribed as a certain number of acres fails, the 
grantor is liable on his covenant warranting 
title —Houston v. Wm. Cameron & Co., Tex., 135 
Ss. W. 699. 


46. Criminal Law—Judicial Notice.—The court 
will take judicial notice that the orders of Free- 
mason and Knights of Columbus are benevolent 
or fraternal societies.—Territory v. McGrath, N. 
M., 114 Pac. 364. 


47. Dead Bodies—Froperty.—A mother legally 
entitled to the corpse of her son may recover 
of one illegally mutilating the remains.—Has- 
sard y. Lehane, 128 N. Y. Supp. 161. 

48. Death—aAbsence Seven Years.—The rule 
that an absentee, who has not been heard of for 
7 years. may be presumed to be dead, held sub- 
ject to limitations.—In re Wagener, 128 N. Y. 
Supp. 164. 

49..—-Physician’s Negligence.—An employer 
would be liable for the death of an employee, 
though a surgical operation theretofore perform- 
ed on decedent concurred in producing death.— 
Louisville & N. R. Co. y. Chamblee, Ala., 54 So. 
681. 

50. Dedication—Offer.—A reservation in a deed 
is only an offer on the part of the grantor to 
dedicate, and there can be no dedication until 
the same is accepted by the county.—Moore vy. 
Fowler, Or., 114 Pac. 472. 

51. Deeds—Annulment.—Ordinarily, a deed 
cannot be rescinded because the parties’ minds 
never met and plaintiff must be reasonably free 
from negligence.—Oar vy. Davis, Tex., 135 S. W. 
710, 


§2. 





Delivery.—A deed in the possession of 
the grantor is presumed not to have been deliv- 
ered, and the burden of proof of delivery is on 
the party claiming under it.—Cassidy v. Hol- 
land, S. D., 130 N. W. 771. 

53. Delivery Inferred.—The delivery of a 
deed may be inferred from the grantee’s pos- 
session thereof, but such inference is rebuttable 
by evidence.—Rennebaum vy. Rennebaum, N. J., 
79 Atl. 309. ; 

54. Recitals.—The recitals of a deed are not 
even prima facie evidence of payment as against 
a remote vendor.—Fossett v. Turk, Ala., 54 So. 
695. 

55. Setting Aside—That the grantee in a 
deed was the attorney for the grantor held not 
sufficient to warrant setting aside the deed.— 
Carlock v. Carlock, Ill., 94 N. E. 507. 


56. Divorce—Evidence.—A @divorce cannot be 
granted upon the uncorroborated testimony of 

















the one seeking it.—Lohmuller v. Lohmuller, 


Tex., 135 S. W. 751. 


Jurisdiction.—That the court had no 
jurisdiction to grant plaintiff a divorce because 
of his non-residence held not to affect its jur- 
isdiction of a cross-complaint by the wife ask- 
ing a separate maintenance.—Wells v. Wells, §&. 
D., 130 N. W. 780. 


58 Separation by Agreement.—Where sep- 
aration is by agreement or acquiescence, the 
husband cannot sue for divorce on the ground of 
desertion.—Bacon v. Bacon, W. Va., 70 S. E. 762. 





=" 
ot. 





59. Electricity—Reasonable Foresight.—A 
telephone company must provide against storms 
which a man of reasonable intelligence and ordi- 
nary diligence would have provided against.— 
Anthony vy. Cass County Home Telephone Co., 
Mich., 130 N. W. 659. 


60. Embezzlement—One Offense.—The taking 
of various kinds of property may constitute but 
one offense of embezzlement.—State v. Morris, 
Or., 114 Pac. 476. 





61. Eminent Domain—Highway.—Owners of 
separate interests in land taken for a publie 
highway held competent to jio‘n in an agree- 
ment, so that judgments entered on the agree- 
ment were not invalid because the damages 
were assessed jointly.—Caldwell v. Commission- 
ers of Highways of Towns of Scott, Mahomet, 
and Sangamon, IIl., 94 N. E. 490. 


62. Equitable Conversion—Wiill.—Under cer- 
tain directions In a will, held, that equity will 
decree an equitable conversion of realty, so that 
the estate should be distributed as personalty 
in accordance with the will.—In re Willits’ Es- 
tate, Neb., 130 N. W. 757. 

63. eserows—Intent.—VWhether a deed takes 
effect from the time it is placed in escrow or 
from delivery held to depend on the view which 
will best promote the ends of justice.—Baker v. 
Snavely, Kan., 114 Pac. 370. 

64. Estoppel—Intervener.—Where a party in- 
tervenes in condemnation proceedings by a 
pleading and its rights are passed upon, it is 
estopped from claiming that it is not concluded 
thereby.—State vy. Superior Court for Thurston 
County, Wash., 114 Pac. 427. 

65. Prejudice.—If one’s conduct induces an- 
other to believe in the existence of certain facts, 
and the other acts thereon to his prejudice, the 
former is estopped to deny that the state of 
facts does in truth exist.—Detroit Savings Bank 
v. Loveland, Mich., 130 N. W. 678. 

66. Warranty of Title—Where an owner 
of land conveys the same without any reserva- 
tion, and warrants against all incumbrances, he 
is estopped to claim any interest in the prem- 
ises.—Brown vy. Fuller, Mich., 130 N. W. 621. 

67. Evidence—Judicial Cognizance.—It is a 
fact of common knowledge that a snowplow 
does not and cannot clear the walk in the cen- 
ter as well as it does at the edges where people 
have not trodden.—Jefferson yv. City of Sault Ste. 
Marie. Mich., 130 N. W. 610. 

68. Pedigree.—The admission of declara- 
tions concerning matters of pedigree is restrict- 
ed to declarations of deceased persons who were 
related by blood or marriage.—Hubatka vy. 
Maierhoffer, N. J., 79 Atl. 346. 

69. Executors and Administrators—Allow- 
ance of Claims.—On application of administrator 
to sell real estate, allowance of claims held 
only prima facie evidence of the validity there- 
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of against the heir.—Atherton v. Hughes, IL, 
94 N. E. 546. 

70. Frauds, Statute of—Consideration of 
Promise.—The consideration for a promise to 
answer for the debt of another need not be 
contained in the writing.—Standard Supply Co. 
v. Finch, N. C., 70 S. E. 745. 

71 Joint Obligors.—An agreement by one of 
joint obligors to pay the entire debt secured 
by a mortgage on property transferred to him 
held not within the statute of frauds.—Ander- 
son v. Anderson, Iowa, 130 N» W. 716. 

72. Lease.—A parol extension of a written 
lease is not within the statute of frauds.— 
Dockery v. Thorne, Tex., 135 S. W. 593. 

73. Fraudulent Conveyances—Bulk Sales 
Law.—A sale of books, appliances, horses, wag- 
ons, etc., of a retail coal business held not a sale 
of merchandise within Bulk Sales Law.—Bowen 
v. Quigley, Mich., 120 N. W. 699. 

74. ‘Garnishment—Joint Interest in Fund.— 
Money in which another has a joint interest 
with defendant cannot be garnished.—Nachte- 
gall vy. Reilley, Mich., 130 N. W. 699. 

75. Gifts—Evidence.—Evidence as to a hus- 
band’s statements on making a deposit in the 
name of his wife held admissible on the issue 
of a gift—McMahon v. Cronin, 128 N. Y. Supp. 
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76. Grand Jury—Unauthorized Persons Be- 
fore.—Where counsel privately employed appear 
before grand jury indictment will be set aside. 
—Hartgraves v. StategOkl., 114 Pac. 343. 

77. Husband and Wife—Agency.—A husband 

is not personally liable on a building contract 
made by his wife before marriage.—Johnson v. 
Griffiths & Co., Tex., 135 S. W. 683. 
Alienation of Affections.—Defendants 
need not have been personally present when in- 
juries were inflicted upon plaintiff by her hus- 
band in order to make them liable therefor in 
an action for alienation of affections.—Towns- 
Townshend, Vt., 79 Atl. 388. 





78. 


hend vy. 





79. Presumption of Gift.—It is presumed 
that improvements placed by the husband on 
land belonging to the wife are a gift to her, 
in view of the relationship of the parties.— 
Kearney v. Vann, N. C., 70 S. E. 747. 

s0. Indictment and Information—Grand Jury. 
—Presence of temporary stenographer before 
grand jury when evidence is taken held not to 
vitiate indictment.—People v. Coco, 128 N. Y. 
Supp. 409. 

81. Injunction—Surface Possession.—Where 
there is an intrusion into the premises of anoth- 
er, either below or above ground, but he is un- 
disturbed in. his possession of the surface, his 
remedy is trespass, and not ejectment.—Beck v. 
Ashland Cigar & Tobacco Co., Wis., 130 N. W. 
464. 

8°. Imsane Persons-—Deed.—Strangers - and 
persons who are merely privies in an estate of 
an insane grantor may not avoid the deed.— 
Vogel v. Zuercher, Tex., 135 S. W. 737. 

83. Imsurance—Forfeiture.—A policy of insur- 
ance, which provides for a forfeiture for default 
in the payment of assessments, will be given the 
construction most favorable to the insured, and 
which avoids forfeiture.—Fitzpatrick v. Knights 
of Columbus, 128 N. Y. Supp. 366. 

84. Insurable Interest.—The relationship of 
uncle and nephew held not to constitute insur- 
able interest.—McRae v. Warmack, Ark., 135 S. 
W. 807. 











85. Reformation of Instrument.—The rules 
as to the reformation of written instruments 
apply to an insurance policy.—Lake View Brew- 
ing Co. v. Commerce Ins. Co. of Albany, 128 N. 
Y. Supp. 337. 


86. Interest—Unliquidated Damages.—Inter- 
est cannot be allowed on an award of unliqui- 
dated damages before judgment.—Evans v. 
Moseley, Kan., 114 Pac. 374. 





87. Judgment—Motion to Set Aside.—A mo- 
tion to set aside a judgment made during the 
term at which it was rendered may be continu- 
ed to a subsequent term.—Veasey v. Day, Ind., 
94. N. E. 481. 


88. Res Judicata.—A final judgment ren- 
dered on demurrer, which goes to the ground of 
recovery is a judgment on the merits, and is res 
judicata.—State vy. Superior Court of Thurston 
County, Wash., 114 Pac. 427. 

89. 








Res Judicata.—The first essential of the 
rule of res judicata is the identity of the matter 
in issue.—Leroy v. Collins, Mich., 130 N. W. 635. 


$0. Landlord and Tenant—Construction of 
Lease.—A stipulation in a lease for a forfeiture 
must be construed most strongly against the 
lessor.—Hilsendegen v. Hartz Clothing Co., 
Mich., 130 N. W. 646. 


91. Libel and Slander—Privileged Statement. 
—Where advice is given by an attorney to a 
client concerning the business integrity of a 
third person in a loud voice in a public place 
and is slanderous, there is no privilege.—Kruse 
Vv. Rabe, N. J., 79 Atl. 316. 


$2. Limitation of Actions—Evuitable Action. 
—So long as an indebtedness which a mortgage 
is given to secure remains enforceable, the stat- 
ute of limitations does not bar an equitable ac- 
tion to foreclose the mortgage.—Tukey y. Rein- 
holdt, Iowa, 130 N. W. 727. 

93. Scire Facias.—Statutory limitation does 
not apply to sci. fa. for entry of a judgment 
nune pro tune and to revive the same.—Coleman 
v. Zapp, Tex., 135 S. W. 730. 

94. Master and Servant—Assumption of Risk. 
—An assumption of the risk of the master’s 
negligence by an employee may be by express 
agreement, where such a contract is permissible, 
and it may also be inferred from circumstances. 
—Delbusso vy. American Cement Plaster Co., 
Mich., 130 N. W. 702. 


95. Labor Law.—Requiring a railway tele- 
graph operator to work 5% hours, and then, af- 
ter an interval, 314 hours more in the same 24, 
held not unlawful under Act March 4, 1907.— 
United States v. Atchison, T. & S&S. F. Ry. Co., 
31 8. C. 862. 

96. Pleading.—Negligence of a fellow ser- 
vant need not be specially pleaded.—Louisville 
& N. R. Co. v. Chamblee, Ala., 54 So. 681. 

97 Reliance on Master.—A servant held en- 
titled to assume that the master has performed 
his duty as to adopting suitable precautions to 
protect his servants—Pakusewski v. Ringwood 
Co., N. d., 73 ACL 329. 

98. Relief Department.—A contract between 
a servant of a railroad and its relief depart- 
ment held not against public policy as absolv- 
ing the railroad from liability for its negligence. 
—Colaizzi v. Pennsylvania R. Co., 128 N. Y. 
Supp. 312. 

99. Safe Appliances.—Where a servant has 
no power of selection or opportunity to inspect 
appliances, the master tmust furnish appliances 
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reasonably safe.—Mercer vy. 
R. Co., MN. C.. 70 & EB. 742. 

100. Vigilant Watch.—The statutory duty 
to keep a lookout on railroad trains does not 
extend to coemployees operating a _ train.— 
Fletcher v. Freeman-Smith Lumber Co., Ark., 
135 S. W. 827. 


101. Warning.—The master is to warn an 
inexperienced servant of the liability of an ex- 
plosion following the mixing of molten metal 
and water.—Borkowski v. American Radiator 
Co., Mich., 130 N. W. 640. 


102. Warning.—A minor servant need not 
be warned that a prohibited act is dangerous. 
—National Hosiery & Yarn Co. v. Napper, Tenn., 
135 S. W. 780. 

103. Wrongful Discharge.—A life insurance 
agent discharged for cause held not entitled to 
damages because prevented from collecting 
premiums becoming due after his discharge.— 
Walker v. John Hancock Mut. Life Ins. Co., N. 
J., 79 Atl. 354. 

104. Mechanics’ Liens—Compliance with Con- 
tract.—In a suit by a contractor to enforce a 
mechanic's lien, the burden of proof is upon 
him to show a substantial compliance with the 
contract as modified —Adams y. MacKenzie, Or., 
114 Pac. 460. 


105. Statutory Compliance.—A mechanic’s 
lien attaches when the steps prescribed by the 


Atlantic Coast Line 




















Statute are followed.—Johnson y. Griffiths & 
Co., Tex., 135 S. W. 683. 
106. Strict Construction.—Mechanic’s lien 


laws held to be construed strictly as to all re- 
quirements on which the right to a lien depends. 
—Turnes v. Brenckle, Ill., 94 N. E. 495. 

107. Mortgages—Assumption of Debt.—Where 
an owner of land mortgages the same and the 
grantee thereof agrees to pay the mortgages, 
and thereafter conveys the land without assum- 
ing continuing liability, he is not liable to the 


mortgagor on the mortgages.—Sloan v.° Klein. 
Pa., 79 Atl. 403. 
108. Assumption of Debt.—Grantees, who 





assumed and agreed to pay a mortgage given 
by a predecessor in title, are estopped from at- 
tacking the validity of the mortgage on the 
ground that the mortgagor never had title.— 
Newton vy. Evers, 128 N. Y. Supp. 327. 

109. Duress.—Threats to foreclose a lien 
do not amount to duress avoiding a deed.—Ward 
v. Baker, Tex., 135 S. W. 620. 

110. Taxes.—In a suit to foreclose a mort- 
gage, taxes paid after the filing of the bill and 
before decree of foreclosure held properly in- 
cluded in the decree.—Commercial Nat. Bank v. 
Gaukler, Mich., 136 N. W. 655. 

111. Negligence—Carrier of Passengers.— 
One who takes passage upon a railroad train 
necessarily places himself at the mercy of the 
earrier and its servants and must depend for 
his safety upon their prudence and caution.— 
Sullivan-Sanford Lumber Co. v. Watson, Tex., 
135 S. W. 635. 

112. Payment— Affirmative Defense.—Pay- 
ment is an affirmative defense and must be 
specially pleaded.—Nitro Powder Co. v. Kearns, 
Colo., 114 Pac. 396. 

113. Physicians and Surgeons—Regulation.— 
Legislature held to have power to prescribe 
regulations as to practice of any branch of the 
healing art.—State v. Johnson, Kan., 114 Pac. 
390. 











114. Principal and Agent—Architect.—The 
supervising architect of a building held to be 
the owner’s agent, and not an independent con- 
tractor.—Claffy vy. Chicago Dock & Canal Co., 
Ill, 94 N. E. 551. 

115. Ratification.—A lease for more than 
two years, though under seal, when made by 
an agent, may be ratified by parol.—Goldring 
v. Reid, Fla., 54 So. 718. 


116. Ralilroads—Trespasser.—A railroad com- 
pany held to owe no duty to a trespasser to 
cover a drain on its right of way.—Spizale v. 
Louisiana Ry. & Nav. Co., La., 54 So. 714. 

117. Reformatfon of Instruments—Evidence. 
—To reform a written contract, it must con- 
vincingly apear that there has been a mutual 
mistake, or a mistake by one party coupled 
with fraud or deception by the other.—Lake 
View Brewing Co. v. Commerce Ins. Co. of Al- 
bany, 128 N. Y. Supp. 337. 

118. Ineffective Deed.—Where a deed is so 
imperfectly executed as to be ineffective, and 
is without consideration, it will not be reform- 
ed.—Legate v. Legate, Ill., 94 N. E. 498. 


119. Sales—Cancellation.—Equity will not 
cancel contract of sale on sole ground of mis- 
representations of value, unless the price was 
so greatly above true value as to shock moral 
conscience—Billups v. Montenegro-Reihms Mu- 
sic Co., W. Va., 70 S. E. 779. 

120.—Consideration of Warranty—Where a 
warranty is made at the time of sale, the price 
naid constitutes a consideration for the warran- 
ty.—McCauley v. Ridgewood Trust Co., N. J., 79 
Atl. 327. 

121. Election of Remedy.—Where a buyer 
has declined acceptance, the seller may treat 
the property as belonging to the buyer, hold it 
subject to the latter’s order, and recover the 
full contract ore eet v. Truscott Boat 
Mfe. Co., Mo., 135 S. W.%514. : 

122. Sale by Sample.—That a sample is ex- 
hibited upon a sale of goods does not necessar- 
ily make the transaction a sale by sample.— 
American Canning Co. y. Flat Top Grocery Co., 
W. Va., 70 S. E. 756. 

123. Special Damages.—Special damages for 
breach of a contract to sell apples are not re- 
coverable where the seller was not informed 
that they were desired for any particular pur- 
pose.—Henry v. Hobbs, Mich., 130 N. W. 616 


124. Trade-Marks and Trade-Names—De- 
scriptive Words.—A descriptive word may not 
be. exclusively appropriated as a trade-mark or 
trade-name.—A. J. Reach Co. v. Simmons Hard- 
ware Co., Mo., 135 S. W. 503. 

125. Tender—Waiver.—Where a corporation 
expressly refused to issue new stock, not be- 
cause plaintiff was not willing and ready to pay 
therefor, but because it denied her right thereto, 
a tender by her was unnecessary.—Sommer v. 
Armor Gas & Oil Co., 128 N. Y. Supp. 382. 

126. Waiver.—Where it is clear that a ten- 
der will not be accepted, it need not be made. 
—Byers v. McDonald, Miss., 54 So. 664. 

127. Vendor and Purchaser—Vendor's Lien.— 
To defeat a vendor's lien on the ground of pur- 
chase for value without notice, it is necessary, 
not only to show a purchase for value, but that 
the value was actually paid before notice.— 
Fossett v. Turk, Ala., 54 So. 695. 

128. Warehousemen—Non-Delivery on  De- 
mand.—A presumption of negligence arises from 
the nondelivery of goods on demand by the de- 
positor, so as to require the warehouseman to 
account for his failure to deliver.—Herrman Vv. 
New England Navigation Co., 128 Y. Supp. 
380. 























129. Witils—Undue Influence.—Persuasion, en- 
treaty, intercession, and solicitation do not con- 
stitute undue influence, unless such as to have 
overthrown testatrix’s will.—Salinas y. Garcia, 
Tex., 135 S. W. 588. 

130. Interest on Fund.—A legatee, taking a 
fund, instead of an annuity, to have been pur- 
chased with it, held entitled to interest from 
a year from the death of testator.—Parker v. 
Cobe, Mass., 94 N. E. 476. 

131. Testamentary Capacity.—Influence of 
morphine or opiates does not render one men- 
tally incompetent to make a will, without regard 
to the degree of influence.—Whitsett v. Belue, 
Ala., 54 So. 677. 
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THE PRESCRIPTIVE CONSTITUTION 


By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


QULTY treated on its broadest maxims, a group of three defined as the TRIL- 
OGY OF EQUITY. Following this method the entire law is articulated. On 
this principle must follow the restatement of the law prophesied and awaited 
twenty centuries. In this restatement-QUITY is pre-eminent; it merges in- 
to all branches and ceases to exist as an individual branch. 

The Prescriptive Constitution ts the higher law—the root, trunk and heart- 


wood of all written laws, Its principles enumerated and the law articulated 
therefrom. 








* * * “T have carefully examined Equity in Procedure—the ‘Prescriptive Consti- 
tution.’ Four or five pages a day is as much as one could possibly hepe to appreciate at 
the time. It is one of the most scientific, cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure, The selentific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Except that few students are sufficiently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure reflect the very genius of the Government and is the only protection to 
civil liberty and property rights except armed conflict. The author has been of great 
service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 

When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibility of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been classified in orderly arrangement whereby they 
may, With proper effort, be observed and appreciated as the living principles that have 
made possible the dispensing of justice by civilized Governments, * 

From a viewpoint of pleading and procedure, the work is of the highest value. It is 
really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 


“Norfolk, Va.” THOS. W. SHELTON.” 


“The only books that I read with pleasure.” 
JOHN H. SEARS, St. Louis. 


“I have been reading law for about twenty vears and I have an idea that I might 
put in the next twenty years reading Datum Posts (3 Gr. & Rud.).” 
JOHN CHARLES HARRIS, Houston, Texas. 


“It is a legal education.” FRANK J. LOESCH, Chicago. 
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Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes ? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms zor beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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